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Recent Developments in Swiss Law in the Field of the Protection of

Depositors

Following the marked aggravation of the financial crisis
in autumn 2008, the Federal Council, the Swiss
National Bank and the FINMA decided that certain
provisions of the Federal Law on Banks and Savings
Banks applicable in case of bank insolvency should be
amended. The Federal Council chose to act in two
stages. It decided that certain amendments had to be
passed quickly and it simultaneously instructed the
Federal Department of Finance to elaborate a project
with deeper amendments to the system of deposit
guarantee. The content of this project is not yet public.

1 General description of the legal system related to bank
insolvency

Since 1st July 2004, the rules applicable in case of risks of
insolvency and of bank bankruptcy are provided for by the
Federal Law on Banks and Savings Banks of 8 November 1934
(“BL”, art. 25 to 39 BL) and in the FINMA’s Bank Bankruptcy
Ordinance (“BBO”). These provisions are not only applicable
to entities subject to the BL, but also to stock exchanges and
securities trading, through the reference in article 36a of the
Federal Law on Stock Exchanges and Securities Trading (“SESTA”)
to articles 25 to 39 BL. If the insolvent entity is a bank or a
securities dealer, the Federal Debt Enforcement and Bankruptcy
Law of 11 April 1889 (“DEBL”) is only applicable subsidiarily.

In the case of risk of insolvency, the FINMA — the new
supervisory authority of financial markets which replaces the
Federal Banking Commission (“FBC”) since 1st January 2009 -
may take protective measures for the entity. The FINMA disposes
of a large choice of protective measures (art. 26 BL): for example,
it may issue instructions to the governing bodies of the bank,
limit the business activities of the bank, forbid the bank from
making payments, close the bank, decide a postponement of
maturity or a stay of enforcement, as a sort of generalized
moratorium. The FINMA may also appoint a person to investigate
and shall determine his tasks. Generally, this person will be in
charge of evaluating the prospects of restructuring.

When it appears likely that the entity may be restructured, the
FINMA may designate a person in charge of the restructuring
and the conduct of business during the procedure (art. 28 ff BL).
If there are no prospects of restructuring or if the restructuring
failed, the FINMA has the exclusive competence to decide the
entity’s liquidation (Bank Bankruptcy, art. 33 ff BL).

In case of insolvency, Swiss and foreign depositors are protected
to a certain extent against the freezing or the complete loss of
their account(s) by four main mechanisms: the immediate
reimbursement of a part of their assets by means of the entity’s
own assets, the allocation of their claim to the second rank-
up to a ceiling — against the bank (the depositors are allocated
in a privileged rank in case of bankruptcy, coming right after
the claims of workers and before ordinary third-class creditors,
i.e. all the other contracting partners of the entity), the reim-
bursement of their privileged claim by a guarantee body and
the subrogation by the guarantee body in their rights against
the entity, and the segregation of the depositors’ securities and
their fiduciary deposits; such assets being not part of the
bankruptcy’s total estate and being diverted to the benefit of
their real beneficial owners.

The existence of a self-regulated guarantee body, approved by
the FINMA, is a legal obligation imposed by article 37h BL.
Pursuant to that provision, the “Swiss Banks’ and Securities
Dealers’ Depositor Protection Association” was incorporated
as an association in the meaning of articles 60 ff of the Swiss
Civil Code. Its members are the Swiss banks and securities
dealers which have ratified the Agreement of Swiss banks and
securities dealers on the deposit protection.

2 Genesis of the novelties

Five amendments have been suggested to the Federal Chambers
by the Federal Council at the winter session, on 5 November
2008 (cf. Message concerning the Law on Banks and Savings
Banks’ Amendment (Reinforcement of the Depositors’ Protection)
of 5 November 2008, FF 2008 7951). The planned measures
were discussed between 2 December 2008 and 15 December



2008 by the Council of States and the National Council. Their
introduction has been decided by the Council of States on 2
December 2008 and by the National Council on 8 December
2008, without opposition. The suggested amendments were
passed on 19 December 2008, with an emergency clause, and
they immediately entered into force on 20 December 2008.

A particularity of this revision has to be underlined: the newly
passed legal provisions suspend the provisions they replace,
although they are contained in the same legal act (see the
transitory provision of the 19 December 2008’s amendment,
which specifies that “art. 37a, 37b, para.l and 37h, para.l
and 3, let. b, are suspended for the period of validity of the
present amendment”.)

The amendments are based on five poles:

| the increase of the maximum amount of secured deposits
which are privileged second rank claims according to art.
219 para. 4 DEBL (art. 37b para. 1bis BL);

| the obligation for the banks to have covered claims in
proportion to the priority ranked deposits (art. 37b para. 5 BL);

| more flexibility in determining the amount of small deposits
which are guaranteed to be immediately paid by means of
the bank’s assets (art. 37abis BL);

| the increase of the superior limit of the total amount covered
by the deposits’ guarantee from CHF 4 to 6 billion (art. 37h
para. 3 lit. bbis BL); and

| the separate and privileged treatment of claims to bank
foundations and vested benefits foundations considered as
deposits from the pension plan holder or insured person
(art. 37b para. 4 BL).

3 The recent amendments in details

3.1 The increase of the maximum amount of the guaranteed
deposits

Pursuant to article 37b para.lbis BL, which suspends the
application of article 37b para.1l BL, the deposits’ guarantee
now guarantees the reimbursement of deposits to an amount
of CHF 100’000 (it was previously of CHF 30°000.) The
Federal Council specified in his Message that an increase of
the deposits’ guarantee’s maximum amount to CHF 80’000,
would increase the privileged deposits from all banks from
CHF 193 billion to CHF 314 billion. With the limit of CHF 100’000
that was decided, such amount would only increase to CHF
353 billion. Thus, the increasing to CHF 100’000 does not
charge the system of deposits’ guarantee substantially more
than an increase to CHF 80°000.

It has to be mentioned that at the beginning of October 2008,
the Member States of the European Union agreed to increase
the minimum of the deposits’ guarantee from EUR 20000 to
EUR 50°000. It is a minimum, which implies that the amount
may be higher. Thus, it is of EUR 70’000 for France and EUR
100’000 for Luxemburg. Following this agreement, most Member
States have indicated that they wanted to increase their

guarantee to EUR 100’000 and Germany and Denmark wish to
guarantee the deposits without any limit.

3.2 The financing of the deposits’ guarantee

To ensure the implementation of the deposits’ guarantee, all
entities will now, in principle, have to permanently dispose of
claims or assets in Switzerland which are actually available,
for an amount equivalent to 125% of all of the entity’s privileged
deposits (art. 37b para. 5 BL.)

In this respect, the following may be taken into account:
liquidities, claims resulting from Swiss monetary-papers, claims
against banks, claims against clients, claims secured by a mortgage,
portfolios of securities and precious metals’ portfolios intended
for trade, financial assets, tangible fixed assets, and claims in
restitution of the withholding tax or replacement values against
counterparties.

The FINMA is competent to increase the aforementioned
percentage or to grant exceptions, generally only of a temporary
nature, to the principle of total cover. The message indicates
that asset managing banks which have invested most of their
deposits abroad may benefit from such a temporary exception.
However, branches of foreign banks may not benefit from
such an exception, as practice has shown that it was difficult,
if not impossible, to repatriate the funds the branch disposed
of abroad if the head office was to become insolvent.

3.3 Immediate payments of small deposits

Before the BL’s amendment of last winter, the amount of small
deposits guaranteed to be reimbursed fast, outside any procedure
regarding the order of priority of creditors and by means of the
entity’s assets, was of CHF 5’000 (or less if the FBC decided to
fix a lower amount).

Now, the law (art. 37abis BL) does not fix any limit anymore
and leaves it to the FINMA to fix a limit on an individual
basis, making sure not to injure the other priority ranked
creditors pursuant to article 219 para.4 of the Federal Debt
Enforcement and Bankruptcy Law. We may notably think of
workers, who may be injured by a substantial redemption of
assets in favor of the depositors, which would not take into
account the workers’ claims. Therefore, the amount of immediate
payment may now be more than CHF 5’000, being under-
stood that the entity is forbidden to compensate such new
claim of the depositor with a debt of the latter to the entity.

The recent events that occurred at the Geneva Branch of the
Luxemburg Bank Kaupthing showed that the entities often had
sufficient assets to cover more than CHF 5'000.

However, the main novelty lies elsewhere: as of now, all
depositors have the ability to be immediately reimbursed the
amount first agreed by the FINMA, including interests. In the
past, only those who had a deposit of less than CHF 5’000
were able to do so.

Thus, the immediate payment and the reimbursement by the
deposit’s guarantee are now concurrent, whereas they used to
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be exclusive. Indeed, now, not only depositors who have a
deposit smaller than a certain amount — i.e. CHF 5’000 or less
—may be immediately paid but also the other depositors who
had a deposit of more than CHF 5’000, who were, under the
law presently suspended, forced to wait for a payment by the
guarantee body.

However, depositors will not receive an aggregate amount of
more than CHF 100000, outside of the bankruptcy’s dividend.
Article 37abis BL indeed refers to article 37b para.lbis BL;
thus, the priority ranked deposits up to CHF 100’000 which
are second ranked in the order of priority of creditors in the
liquidation procedure due to bankruptcy may be immediately
partially reimbursed.

Therefore, these CHF 100'000 (at maximum) will in principle
be paid in two installments, i.e. a part of the sum will be
immediately paid by means of the available liquidities of the
entity and the rest by the guarantee body within sixty days as
of the pronouncement by the FINMA of protective measures
or as of the entity’s bankruptcy. To consider that the immediate
payment does not charge the maximum amount of CHF 100’000
would mean that two privileges are granted to the creditors.
This does not seem to be the legislator’s will.

3.4 Maximum amount borne the deposits’ guarantee’s
system

In the past, the deposits’ guarantee bore a maximum of CHF 4
billion, such amount applied for banks as well as stock exchanges
and securities dealers.

In corollary to the increase of the ceiling of deposits reimbursed
which went from CHF 30’000 to CHF 100’000, the maximal
amount borne increased from 4 billion (art. 37h para. 3 let. b BL)
to 6 billion in total (Art. 37h para. 3 let. bbis BL).

A question remains open concerning the maximum amount borne:
is it a maximum per year, per case, or is it an absolute limit?
This question may remain unanswered since the Federal Council
has the exclusive competence to “adapt the indicated amount
(...) as far as it is required by the particular circumstances”
(art. 37h para. 4 BL.)

3.5 Second ranked priority deposits with pension
foundations

Before the BL’s amendments were passed by the Chambers of
Parliament, on 20 December 2008, deposits with banks’ pension
foundations (art. 82 of the Federal Law of 25 June 1982 on Old
Age, survivors’ and Invalidity Benefit Scheme) and vested
benefits foundations (Federal Law of 17 December 1993 on
the Vested Benefits in the Old Age, Survivors’ and Invalidity
Benefits Scheme) were competing with other priority ranked
deposits. In other words, if the concerned depositor had a
deposit equal to or superior to CHF 30’000 with a bank’s
pension foundation, his other deposit with a pension foundation
would not have benefitted from the second-class priority rank
in the meaning of article 219 para.4 DEBL and might have
been reduced in the bankruptcy’s dividend.

According to the new law (art. 37b para.4 BL), second-class
priority rank in the meaning of art. 219 para.4 DEBL, for a
maximum amount of CHF 100’000, now cumulatively applies
to deposits which are not bearer security (including medium-
term bonds deposited at the bank in the name of the depositor)
and claims of bank foundations (which are recognized as
pension plan institutions pursuant to article 83 of the Federal
Law of 25 June 1982 on Old Age, survivors’ and Invalidity
Benefit Scheme) as well as claims with vested benefits foundations
(which are recognized as vested benefits institutions pursuant
to the Federal Law of 17 December 1993 on the Vested Benefits
in the Old Age, Survivors’ and Invalidity Benefits Scheme).

Such separate and priority treatment applies cumulatively to
“3rd pillar” a deposits for a maximal amount of CHF 100’000
independently from other deposits of the pension plan holder
or the insured person. However, those deposits do not benefit
from the deposits’ guarantee in the meaning of art. 37abis BL
and art. 37b para. 1bis BL.

4 Conclusion

The amendments described above have been passed on a
temporary basis, their validity being limited to 31 December
2010. Until then, the Federal Department of Finance will have
presented to the Federal Council a project of an in-depth
amendment, which shall be inserted in permanent law. To
date, apart from a few insiders, no one knows the nature of
the innovations which are likely to be suggested.

The collapse of the Geneva Branch of the Luxemburg Kaupthing
Bank allowed for a real-size test of the application of the
specific provisions related to bank bankruptcy, in force since
2004, and which had never been applied before to the case of
a bank in the meaning of the BL.

The amendments passed at the winter 2008 session of the
Federal Chambers bring a real improvement: the increase of
the second-class priority rank from CHF 30’000 to CHF 100’000.

However, certain aspects may still be improved:

| To date, there is no permanent guarantee fund in Switzerland.
The deposits’ guarantee calls for contributions on a case by
case basis. Such solution may turn out to be dangerous and
weaken the whole financial community which would be
asked to pay its share in the case several calls for funds
were made during the same period, thus forcing some
entities already facing difficulties to pay several amounts
that were not budgeted.

| Itis essential that the immediate payment and the reimbursement
of credits inferior to CHF 100’000 by the deposits’ guarantee
be made promptly. The former mainly depends on the
liquidators’ and on the entity’s organization. The latter implies
the call for contribution by the deposits’ guarantee of Swiss
banks and securities dealers, then the funds shall be made
available, after which the depositors may be immediately
paid. The method of payment still has to be defined.
Indeed, a payment implies that the instructing party be
informed of the bank details of the beneficiary. However,



this will not always be the case and it will be necessary to
contact each client individually in order to verify his
identity. Cheques are another solution. The implementation
of such method may be time consuming. Moreover, there
exist problems linked to the duty of confidentiality when a
check is sent by post to the beneficiary whereas the client
had chosen a communication method of *“retained
correspondence”.

There is also a problem related to the exchange of foreign
currencies: the deposits’ guarantee makes reimbursements
in Swiss francs exclusively, which implies that the balance
of each client, by hypothesis denominated in foreign currency,
has to be converted to Swiss francs. Such solution is in
conformity with Swiss bankruptcy law, which provides for
an automatic conversion into Swiss francs of the claims
denominated in foreign currency on the day of the bankruptcy.
However, many depositors challenge the exchange rate
applied and moreover argue that their account was contractually
held in foreign currency...

The obligation lying on the entities to permanently dispose
of claims or assets effectively available in Switzerland for an
amount equivalent to 125% of all priority ranked deposits
of the entity is problematic regarding Swiss subsidiaries of
foreign banks. Indeed, these subsidiaries frequently obtain
guarantees from their head office abroad and/or transfer
their liquidities to the group they belong to. Stricto sensu,
these guarantees or holdings do not constitute assets or
claims which the branch disposes of in Switzerland. To be
in conformity with the aforementioned requirement, the
guaranties shall be transferred to Switzerland, at the subsidiary
or another Swiss establishment. In the case these guarantees
are constituted by securities, the latter does not raise any
issue. However, if the guarantees are liquidities, the
subsidiary may not reinvest them with the head office, as it
is often the case in practice.
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