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Swiss Supreme Court agrees to hear and dismisses
set aside application despite reaffirming that failure
to challenge all the grounds for a decision renders
application inadmissible
by Dr Nathalie Voser (Partner) and Alice Williams (Associate), Schellenberg Wittmer Ltd

Legal update: case report | Published on 31-Jul-2019 | Switzerland

In Decision 4A_66/2019, the Swiss Supreme Court dismissed an application to set aside an award and found that the arbitral
tribunal had not violated the appellant's right to be heard, as the arbitral tribunal had in fact considered Article 101 of the Treaty
on the Functioning of the European Union on unfair competition. In addition, it held that where the appellant does not challenge
all the grounds that form the basis for the outcome in the award, such application is inadmissible.

The Swiss Supreme Court has dismissed an application to set aside an award, finding that the arbitral tribunal had
not violated the appellant's right to be heard. It reached its decision despite finding that where an appellant does
not challenge all the grounds that form the basis for the outcome in the award, such application is inadmissible.

The dispute underlying the French language decision dated 17 June 2019 (but published on 17 July 2019) arose in
connection with a contract between a Bulgarian company (appellant) and a Russian company (respondent) for the
supply of gas (supply contract). The supply contract was amended several times until the respondent decided not
to renew it.

The appellant initiated arbitration proceedings arguing, amongst other things, the violation of Article 101 of the
Treaty on the Functioning of the European Union (TFEU) on unfair competition. The tribunal dismissed all of its
claims. The appellant challenged the award, alleging that the tribunal had not examined its argument based on
Article 101 TFEU relating to a specific time period, therefore violating its right to be heard.

The court acknowledged that the tribunal had not expressly referred to Article 101 TFEU, at least not with regard to
the particular time period at stake, and that it would indeed have been preferable in view of the clarity of the decision
to mention this provision specifically. However, the content of the award evidenced that the tribunal had addressed
the appellant's arguments based on this provision for other time periods and had rejected them. Thus, there was no
violation of the right to be heard with regard to the violation of Article 101 TFEU. Additionally, the court recalled
that, where there are several alternative grounds for a decision, the appellant must challenge each ground separately
and show that there is a ground for setting aside, failing which the appeal shall be declared inadmissible. In the case
at hand, the appellant had only challenged one ground. Thus, the court could have declared right away that it would
not enter into the subject matter, but nevertheless analysed the alleged violation of the right to be heard.

Case: Decision 4A 66/2019 (17 June 2019) (Swiss Supreme Court).

END OF DOCUMENT

https://www.swlegal.ch/en/ 
http://uk.practicallaw.thomsonreuters.com/w-021-5210?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)


Swiss Supreme Court agrees to hear and dismisses set..., Practical Law UK...

© 2019 Thomson Reuters. All rights reserved. 2

Related Content

Topics
Arbitral Awards and Challenges

Practice notes
Arbitration in Switzerland • Maintained
Enforcing arbitration awards in Switzerland • Maintained

Country Q&A
Arbitration procedures and practice in Switzerland: overview • Law stated as at 01-Sep-2016

https://uk.practicallaw.thomsonreuters.com/Topic/0-203-6785?transitionType=Document&contextData=(sc.Default) 
https://uk.practicallaw.thomsonreuters.com/9-513-8272?originationContext=knowHow&transitionType=KnowHowItem&contextData=%28sc.Search%29 
https://uk.practicallaw.thomsonreuters.com/1-573-3968?originationContext=knowHow&transitionType=KnowHowItem&contextData=%28sc.Search%29 
https://uk.practicallaw.thomsonreuters.com/5-502-1047?originationContext=knowHow&transitionType=KnowHowItem&contextData=%28sc.Search%29 

