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In Decision 4A_536/2018, the Swiss Supreme Court clarified that "boilerplate clauses" in the award holding that
parties did not object to the way the proceedings had been conducted do not prevent a party from pleading a violation
of their right to be heard in subsequent set-aside proceedings.
 

In a French-language decision, the Swiss Supreme Court dismissed an application to set aside an award issued by
the Court of Arbitration for Sport (CAS).

The decision concerned a dispute between a club (Appellant) and a football players' agent (Respondent) over the
Respondent's entitlement to agency fees for the transfer of a football player. The CAS panel ordered the Appellant
to pay the Respondent outstanding agency fees (Award 2). In a previous award the Respondent's claim relating to
the renewal of the employment contract between the Appellant and the player had been dismissed (Award 1).

The Appellant challenged Award 2 pleading:

• A violation of substantive public policy by invoking a breach of the principle of res judicata.

• An infringement of the right to be heard, arguing that the CAS panel disregarded arguments raised at the
hearing.

Regarding public policy, the court found that the Awards related to different subject matters and confirmed that res
judicata applies only to the operative part of the award, but not to the tribunal's factual and legal findings.

Regarding the right to be heard, the court upheld the Appellant's argument that a boilerplate clause in an award
stating that the parties had confirmed at the end of the hearing that they had had a fair opportunity to present their
case and that they had no objection regarding the way in which the proceedings were conducted, does not prevent
a party from pleading a violation of the right to be heard in annulment proceedings.

This is a welcome clarification by the Swiss Supreme Court because previous decisions held that for a party to
challenge an award having stated that it had no objections to the way the proceedings were conducted, would
be contradictory behaviour not worthy of legal protection (Decision 4A_620/2012 of 29 May 2013 and Decision
4A_348/2009 of 6 January 2010). In addition, it is not until an award is rendered that a party can assess whether
the arbitral tribunal considered all relevant arguments made by a party and, in turn, whether its right to be heard
was respected or not. Under Swiss law, the right to be heard includes the arbitral tribunal's minimal duty to examine
and address the relevant arguments raised by the parties, which are important for the outcome of the decision.

Case: Decision 4A_536/2018 (Swiss Supreme Court) (16 March 2020).
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